CHAPTER 5. RULES REGULATING TRUST ACCOUNTS
5-1. GENERALLY
RULE 5-1.1 TRUST ACCOUNTS
(a) Nature of Money or Property Entrusted to Attorney.

(1) Trust Account Required; Commingling Prohibited. A lawyer shall hold in
trust, separate from the lawyer’s own property, funds and property of clients or third
persons that are in a lawyer’s possession in connection with a representation. All
funds, including advances for fees, costs, and expenses, shall be kept in a separate
bank or savings and loan association account maintained in the state where the
lawyer’s office is situated or elsewhere with the consent of the client or third person
and clearly labeled and designated as a trust account. A lawyer may maintain funds
belonging to the lawyer in the trust account in an amount no more than is reasonably
sufficient to pay bank charges relating to the trust account.

(2) Compliance With Client Directives. Trust funds may be separately held and
maintained other than in a bank or savings and loan association account if the lawyer
receives written permission from the client to do so and provided that written
permission is received before maintaining the funds other than in a separate account.

(3) Safe Deposit Boxes. If a member of the bar uses a safe deposit box to store
trust funds or property, the member shall advise the institution in which the deposit
box is located that it may include property of clients or third persons.

(b) Application of Trust Funds or Property to Specific Purpose. Money or other
property entrusted to an attorney for a specific purpose, including advances for fees,
costs, and expenses, is held in trust and must be applied only to that purpose. Money and
other property of clients coming into the hands of an attorney are not subject to
counterclaim or setoff for attorney’s fees, and a refusal to account for and deliver over
such property upon demand shall be deemed a conversion.

(c) Liens Permitted. This subchapter does not preclude the retention of money or
other property upon which the lawyer has a valid lien for services nor does it preclude the
payment of agreed fees from the proceeds of transactions or collection.

(d) Controversies as to Amount of Fees. Controversies as to the amount of fees
are not grounds for disciplinary proceedings unless the amount demanded is clearly
excessive, extortionate, or fraudulent. In a controversy alleging a clearly excessive,
extortionate, or fraudulent fee, announced willingness of an attorney to submit a dispute
as to the amount of a fee to a competent tribunal for determination may be considered in
any determination as to intent or in mitigation of discipline; provided, such willingness
shall not preclude admission of any other relevant admissible evidence relating to such
controversy, including evidence as to the withholding of funds or property of the client,
or to other injury to the client occasioned by such controversy.

(e) Notice of Receipt of Trust Funds; Delivery; Accounting. Upon receiving
funds or other property in which a client or third person has an interest, a lawyer shall



promptly notify the client or third person. Except as stated in this rule or otherwise
permitted by law or by agreement with the client, a lawyer shall promptly deliver to the
client or third person any funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(F) Disputed Ownership of Trust Funds. When in the course of representation a
lawyer is in possession of property in which 2 or more persons (1 of whom may be the
lawyer) claim interests, the property shall be treated by the lawyer as trust property, but
the portion belonging to the lawyer or law firm shall be withdrawn within a reasonable
time after it becomes due unless the right of the lawyer or law firm to receive it is
disputed, in which event the portion in dispute shall be kept separate by the lawyer until
the dispute is resolved. The lawyer shall promptly distribute all portions of the property
as to which the interests are not in dispute.

(9) Interest on Trust Accounts (IOTA) Program.
(1) Definitions. As used herein, the term:

(A) "nominal or short term" describes funds of a client or third person that,
pursuant to subdivision (3), below, the lawyer has determined cannot earn
income for the client or third person in excess of the costs to secure the income:

(B) "Foundation" means The Florida Bar Foundation, Inc.;

(C) "IOTA account" means an interest or dividend-bearing trust account
benefiting The Florida Bar Foundation established in an eligible institution for
the deposit of nominal or short-term funds of clients or third persons;

(D) "Eligible Institution" means any bank or savings and loan association
authorized by federal or state laws to do business in Florida and insured by the
Federal Deposit Insurance Corporation, or any successor insurance
corporation(s) established by federal or state laws, or any open-end investment
company registered with the Securities and Exchange Commission and
authorized by federal or state laws to do business in Florida, all of which must
meet the requirements set out in subdivision (5), below.

(E) "Interest or dividend-bearing trust account" means a federally insured
checking account or investment product, including a daily financial institution
repurchase agreement or a money market fund. A daily financial institution
repurchase agreement must be fully collateralized by, and an open-end money
market fund must consist solely of, United States Government Securities. A
daily financial institution repurchase agreement may be established only with an
eligible institution that is deemed to be "well capitalized" or "adequately
capitalized" as defined by applicable federal statutes and regulations. An open-
end money market fund must hold itself out as a money market fund as defined
by applicable federal statutes and regulations under the Investment Company



Act of 1940, and have total assets of at least $250 million. The funds covered
by this rule shall be subject to withdrawal upon request and without delay.

(2) Required Participation. All nominal or short-term funds belonging to
clients or third persons that are placed in trust with any member of The Florida Bar
practicing law from an office or other business location within the state of Florida
shall be deposited into one or more IOTA accounts, unless the funds may earn
income for the client or third person in excess of the costs incurred to secure the
income, except as provided elsewhere in this chapter. Only trust funds that are
nominal or short term shall be deposited into an IOTA account. The member shall
certify annually, in writing, that the member is in compliance with, or is exempt
from, the provisions of this rule.

(3) Determination of Nominal or Short-Term Funds. The lawyer shall exercise
good faith judgment in determining upon receipt whether the funds of a client or
third person are nominal or short term. In the exercise of this good faith judgment,
the lawyer shall consider such factors as:

(A) the amount of a client’s or third person’s funds to be held by the lawyer
or law firm;

(B) the period of time such funds are expected to be held;
(C) the likelihood of delay in the relevant transaction(s) or proceeding(s);

(D) the cost to the lawyer or law firm of establishing and maintaining an
interest-bearing account or other appropriate investment for the benefit of the
client or third person; and

(E) minimum balance requirements and/or service charges or fees imposed
by the eligible institution.

The determination of whether a client’s or third person’s funds are nominal
or short term shall rest in the sound judgment of the lawyer or law firm. No
lawyer shall be charged with ethical impropriety or other breach of professional
conduct based on the exercise of such good faith judgment.

(4) Notice to Foundation. Lawyers or law firms shall advise the Foundation, at
Post Office Box 1553, Orlando, Florida 32802-1553, of the establishment of an
IOTA account for funds covered by this rule. Such notice shall include: the IOTA
account number as assigned by the eligible institution; the name of the lawyer or law
firm on the IOTA account; the eligible institution name; the eligible institution
address; and the name and Florida Bar attorney number of the lawyer, or of each
member of The Florida Bar in a law firm, practicing from an office or other business
location within the state of Florida that has established the IOTA account.

(5) Eligible Institution Participation in IOTA. Participation in the IOTA
program is voluntary for banks, savings and loan associations, and investment



companies. Institutions that choose to offer and maintain IOTA accounts must meet
the following requirements:

(A) Interest Rates and Dividends. Eligible institutions shall maintain I[OTA
accounts which pay the highest interest rate or dividend generally available from
the institution to its non-IOTA account customers when IOTA accounts meet or
exceed the same minimum balance or other account eligibility qualifications, if
any.

(B) Determination of Interest Rates and Dividends. In determining the
highest interest rate or dividend generally available from the institution to its
non-IOTA accounts in compliance with subdivision (5)(A), above, eligible
institutions may consider factors, in addition to the IOTA account balance,
customarily considered by the institution when setting interest rates or dividends
for its customers, provided that such factors do not discriminate between IOTA
accounts and accounts of non-IOTA customers, and that these factors do not
include that the account is an IOTA account.

(C) Remittance and Reporting Instructions. Eligible institutions shall:

(1) calculate and remit interest or dividends on the balance of the
deposited funds, in accordance with the institution’s standard practice for
non-IOTA account customers, less reasonable service charges or fees, if
any, in connection with the deposited funds, at least quarterly, to the
Foundation;

(i) transmit with each remittance to the Foundation a statement
showing the name of the lawyer or law firm from whose IOTA account the
remittance is sent, the lawyer’s or law firm’s IOTA account number as
assigned by the institution, the rate of interest applied, the period for which
the remittance is made, the total interest or dividend earned during the
remittance period, the amount and description of any service charges or fees
assessed during the remittance period, and the net amount of interest or
dividend remitted for the period; and

(iii) transmit to the depositing lawyer or law firm, for each remittance,
a statement showing the amount of interest or dividend paid to the
Foundation, the rate of interest applied, and the period for which the
statement is made.

(6) Small Fund Amounts. The Foundation may establish procedures for a
lawyer or law firm to maintain an interest-free trust account for client and third-
person funds that are nominal or short term when their nominal or short-term trust
funds cannot reasonably be expected to produce or have not produced interest
income net of reasonable eligible institution service charges or fees.

(7) Confidentiality and Disclosure. The Foundation shall protect the
confidentiality of information regarding a lawyer’s or law firm’s trust account



obtained by virtue of this rule. However, the Foundation shall, upon an official
written inquiry of The Florida Bar made in the course of an investigation conducted
under these Rules Regulating The Florida Bar, disclose requested relevant
information about the location and account numbers of lawyer or law firm trust
accounts.

(h) Interest on Funds That Are Not Nominal or Short-Term. A lawyer who
holds funds for a client or third person and who determines that the funds are not nominal
or short-term as defined elsewhere in this subchapter shall not receive benefit from
interest on funds held in trust.

(1) Unidentifiable Trust Fund Accumulations and Trust Funds Held for
Missing Owners. When an attorney’s trust account contains an unidentifiable
accumulation of trust funds or property, or trust funds or property held for missing
owners, such funds or property shall be so designated. Diligent search and inquiry shall
then be made by the attorney to determine the beneficial owner of any unidentifiable
accumulation or the address of any missing owner. If the beneficial owner of an
unidentified accumulation is determined, the funds shall be properly identified as the
lawyer’s trust property. If a missing beneficial owner is located, the trust funds or
property shall be paid over or delivered to the beneficial owner if the owner is then
entitled to receive the same. Trust funds and property that remain unidentifiable and
funds or property that are held for missing owners after being designated as such shall,
after diligent search and inquiry fail to identify the beneficial owner or owner’s address,
be disposed of as provided in applicable Florida law.

(J) Disbursement Against Uncollected Funds. A lawyer generally may not use,
endanger, or encumber money held in trust for a client for purposes of carrying out the
business of another client without the permission of the owner given after full disclosure
of the circumstances. However, certain categories of trust account deposits are
considered to carry a limited and acceptable risk of failure so that disbursements of trust
account funds may be made in reliance on such deposits without disclosure to and
permission of clients owning trust account funds subject to possibly being affected.
Except for disbursements based upon any of the 6 categories of limited-risk uncollected
deposits enumerated below, a lawyer may not disburse funds held for a client or on behalf
of that client unless the funds held for that client are collected funds. For purposes of this
provision, "collected funds" means funds deposited, finally settled, and credited to the
lawyer’s trust account. Notwithstanding that a deposit made to the lawyer’s trust account
has not been finally settled and credited to the account, the lawyer may disburse funds
from the trust account in reliance on such deposit:

(1) when the deposit is made by certified check or cashier’s check;

(2) when the deposit is made by a check or draft representing loan proceeds
issued by a federally or state-chartered bank, savings bank, savings and loan
association, credit union, or other duly licensed or chartered institutional lender;



(3) when the deposit is made by a bank check, official check, treasurer’s check,
money order, or other such instrument issued by a bank, savings and loan
association, or credit union when the lawyer has reasonable and prudent grounds to
believe the instrument will clear and constitute collected funds in the lawyer’s trust
account within a reasonable period of time;

(4) when the deposit is made by a check drawn on the trust account of a lawyer
licensed to practice in the state of Florida or on the escrow or trust account of a real
estate broker licensed under applicable Florida law when the lawyer has a reasonable
and prudent belief that the deposit will clear and constitute collected funds in the
lawyer’s trust account within a reasonable period of time;

(5) when the deposit is made by a check issued by the United States, the State
of Florida, or any agency or political subdivision of the State of Florida;

(6) when the deposit is made by a check or draft issued by an insurance
company, title insurance company, or a licensed title insurance agency authorized to
do business in the state of Florida and the lawyer has a reasonable and prudent belief
that the instrument will clear and constitute collected funds in the trust account
within a reasonable period of time.

A lawyer’s disbursement of funds from a trust account in reliance on deposits that
are not yet collected funds in any circumstances other than those set forth above, when it
results in funds of other clients being used, endangered, or encumbered without
authorization, may be grounds for a finding of professional misconduct. In any event,
such a disbursement is at the risk of the lawyer making the disbursement. If any of the
deposits fail, the lawyer, upon obtaining knowledge of the failure, must immediately act
to protect the property of the lawyer’s other clients. However, if the lawyer accepting
any such check personally pays the amount of any failed deposit or secures or arranges
payment from sources available to the lawyer other than trust account funds of other
clients, the lawyer shall not be considered guilty of professional misconduct.

(k) Overdraft Protection Prohibited. An attorney shall not authorize overdraft
protection for any account that contains trust funds.

Comment

A lawyer must hold property of others with the care required of a professional
fiduciary. This chapter requires maintenance of a bank or savings and loan association
account, clearly labeled as a trust account and in which only client or third party trust
funds are held.

Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances.

All property that is the property of clients or third persons should be kept separate
from the lawyer’s business and personal property and, if money, in 1 or more trust
accounts, unless requested otherwise in writing by the client. Separate trust accounts



may be warranted when administering estate money or acting in similar fiduciary
capacities.

A lawyer who holds funds for a client or third person and who determines that the
funds are not nominal or short-term as defined elsewhere in this subchapter should hold
the funds in a separate interest-bearing account with the interest accruing to the benefit of
the client or third person unless directed otherwise in writing by the client or third person.

Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is
not required to remit to the client funds that the lawyer reasonably believes represent fees
owed. However, a lawyer may not hold funds to coerce a client into accepting the
lawyer’s contention. The disputed portion of the funds must be kept in a trust account
and the lawyer should suggest means for prompt resolution of the dispute, such as
arbitration. The undisputed portion of the funds shall be promptly distributed.

Third parties, such as a client’s creditors, may have lawful claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client. When the
lawyer has a duty under applicable law to protect the third-party claim and the third-party
claim is not frivolous under applicable law, the lawyer must refuse to surrender the
property to the client until the claims are resolved. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party, and,
where appropriate, the lawyer should consider the possibility of depositing the property
or funds in dispute into the registry of the applicable court so that the matter may be
adjudicated.

The obligations of a lawyer under this chapter are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction and is not governed by this rule.

Each lawyer is required to be familiar with and comply with the Rules Regulating
Trust Accounts as adopted by the Supreme Court of Florida.

Money or other property entrusted to a lawyer for a specific purpose, including
advances for fees, costs, and expenses, is held in trust and must be applied only to that
purpose. Money and other property of clients coming into the hands of a lawyer are not
subject to counterclaim or setoff for attorney’s fees, and a refusal to account for and
deliver over such property upon demand shall be a conversion. This does not preclude
the retention of money or other property upon which a lawyer has a valid lien for services
or to preclude the payment of agreed fees from the proceeds of transactions or
collections.

Advances for fees and costs (funds against which costs and fees are billed) are the
property of the client or third party paying same on a client’s behalf and are required to
be maintained in trust, separate from the lawyer’s property. Retainers are not funds
against which future services are billed. Retainers are funds paid to guarantee the future



availability of the lawyer’s legal services and are earned by the lawyer upon receipt.
Retainers, being funds of the lawyer, may not be placed in the client’s trust account.

The test of excessiveness found elsewhere in the Rules Regulating The Florida Bar
applies to all fees for legal services including retainers, nonrefundable retainers, and
minimum or flat fees.

Amended July 20, 1989, effective Oct. 1, 1989 (547 So.2d 117); Oct. 10, 1991, effective Jan. 1, 1992 (587
So.2d 1121); July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); July 1, 1993 (621 So.2d 1032); July
20, 1995 (658 So0.2d 930); April 24, 1997 (692 So.2d 181); June 14, 2001, effective July 14, 2001 (797
So0.2d 551); April 25, 2002 (820 So.2d 210); May 20, 2004 (SC03-705) (875 So.2d 448); March 23, 2006,
effective May 22, 2006 (SC04-2246), (933 So.2d 417); December 20, 2007, effective March 1, 2008
(SC06-736), (978 So0.2d 91); November 19, 2009, effective February 1, 2010 (SC08-1890) (34
Fla.L.Weekly S628a).

RULE 5-1.2 TRUST ACCOUNTING RECORDS AND PROCEDURES

(a) Applicability. The provisions of these rules apply to all trust funds received or
disbursed by members of The Florida Bar in the course of their professional practice of
law as members of The Florida Bar except special trust funds received or disbursed by an
attorney as guardian, personal representative, receiver, or in a similar capacity such as
trustee under a specific trust document where the trust funds are maintained in a
segregated special trust account and not the general trust account and wherein this special
trust position has been created, approved, or sanctioned by law or an order of a court that
has authority or duty to issue orders pertaining to maintenance of such special trust
account. These rules shall apply to matters wherein a choice of laws analysis indicates
that such matters are governed by the laws of Florida.

(b) Minimum Trust Accounting Records. The following are the minimum trust
accounting records that shall be maintained. These records may be maintained in their
original format or stored in digital media as long as the copies include all data contained
in the original documents and may be produced when required.

(1) A separate bank or savings and loan association account or accounts in the
name of the lawyer or law firm and clearly labeled and designated as a "trust
account."”

(2) Original or clearly legible copies of deposit slips if the copies include all
data on the originals and, in the case of currency or coin, an additional cash receipts
book, clearly identifying:

(A) the date and source of all trust funds received; and
(B) the client or matter for which the funds were received.

(3) Original canceled checks or clearly legible copies of original canceled
checks, all of which must be numbered consecutively, if the copies include all
endorsements and all other data and tracking information.



(4) Other documentary support for all disbursements and transfers from the
trust account.

(5) A separate cash receipts and disbursements journal, including columns for
receipts, disbursements, transfers, and the account balance, and containing at least:

(A) the identification of the client or matter for which the funds were
received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed, or
transferred;

(C) the check number for all disbursements; and

(D) the reason for which all trust funds were received, disbursed, or
transferred.

(6) A separate file or ledger with an individual card or page for each client or
matter, showing all individual receipts, disbursements, or transfers and any
unexpended balance, and containing:

(A) the identification of the client or matter for which trust funds were
received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed, or
transferred;

(C) the check number for all disbursements; and

(D) the reason for which all trust funds were received, disbursed, or
transferred.

(7) All bank or savings and loan association statements for all trust accounts.

(¢) Minimum Trust Accounting Procedures. The minimum trust accounting
procedures that shall be followed by all members of The Florida Bar (when a choice of
laws analysis indicates that the laws of Florida apply) who receive or disburse trust
money or property are as follows:

(1) The lawyer shall cause to be made monthly:

(A) reconciliations of all trust bank or savings and loan association
accounts, disclosing the balance per bank, deposits in transit, outstanding checks
identified by date and check number, and any other items necessary to reconcile
the balance per bank with the balance per the checkbook and the cash receipts
and disbursements journal; and



(B) a comparison between the total of the reconciled balances of all trust
accounts and the total of the trust ledger cards or pages, together with specific
descriptions of any differences between the 2 totals and reasons therefor.

(2) At least annually, the lawyer shall prepare a detailed listing identifying the
balance of the unexpended trust money held for each client or matter.

(3) The above reconciliations, comparisons, and listings shall be retained for at
least 6 years.

(4) The lawyer or law firm shall authorize, at the time the account is opened,
and request any bank or savings and loan association where the lawyer is a signatory
on a trust account to notify Staff Counsel, The Florida Bar, 651 East Jefferson Street,
Tallahassee, Florida 32399-2300, in the event the account is overdrawn or any trust
check is dishonored or returned due to insufficient funds or uncollected funds, absent
bank error.

(5) The lawyer shall file with The Florida Bar between June 1 and August 15 of
each year a trust accounting certificate showing compliance with these rules on a
form approved by the board of governors.

(d) Record Retention. A lawyer or law firm that receives and disburses client or
third-party funds or property shall maintain the records required by this chapter for 6
years subsequent to the final conclusion of each representation in which the trust funds or
property were received.

(e) Audits. Any of the following shall be cause for The Florida Bar to order an
audit of a trust account:

(1) failure to file the trust account certificate required by rule 5-1.2(c)(5);

(2) return of a trust account check for insufficient funds or for uncollected
funds, absent bank error;

(3) filing of a petition for creditor relief on behalf of an attorney;
(4) filing of felony charges against an attorney;

(5) adjudication of insanity or incompetence or hospitalization of the attorney
under The Florida Mental Health Act;

(6) filing of a claim against the attorney with the Clients’ Security Fund;
(7) when requested by a grievance committee or the board of governors; or
(8) upon court order; or

(9) upon entry of an order of disbarment, on consent or otherwise.



(F) Cost of Audit. Audits conducted in any of the circumstances enumerated in this
rule shall be at the cost of the attorney audited only when the audit reveals that the
attorney was not in substantial compliance with the trust accounting requirements. It
shall be the obligation of any attorney who is being audited to produce all records and
papers concerning property and funds held in trust and to provide such explanations as
may be required for the audit. Records of general accounts are not required to be
produced except to verify that trust money has not been deposited thereto. If it has been
determined that trust money has been deposited into a general account, all of the
transactions pertaining to any firm account will be subject to audit.

(g) Failure to Comply With Subpoena for Trust Accounting Records. Failure
of a member to timely produce trust accounting records shall be considered as a matter of
contempt and process in the manner provided in subdivision (d) and (f) of rule 3-7.11,
Rules Regulating The Florida Bar.

Amended Oct. 10, 1991, effective Jan. 1, 1992 (587 So.2d 1121); July 23, 1992, effective Jan. 1, 1993
(605 So.2d 252); July 17, 1997 (697 So.2d 115); April 25, 2002 (820 So.2d 210); July 3, 2003 (850 So.2d

499); May 20, 2004 (SC03-705) (875 So.2d 448); November 19, 2009, effective February 1, 2010 (SC08-
1890) (34 Fla.L.Weekly S628a).
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