IN RE PUBLIC DOCUMENTS
IN THE JUDICIAL PROSECUTION OF
DAVID & JANE JOHNSON
BY
ALLEN H. LIBOW ESQ. ET AL
FOR
FILING A COMPLAINT WITH THE FLORIDA BAR

Plaintiffs sued Defendants relentlessly for defamation but the suit was dismissed on the bases
that some of the opinions expressed in the David Johnson’s complaint filed with The Florida Bar
were mere opinions and not statements of fact actionable at law; that some statements made to
the Plaintiff’s assistants did not meet the criterion for defamation that a statement must be
published; that complaints made against lawyers with the Florida Bar are privileged
communications and are therefore not legal grounds for a defamation suit; and that Mrs. Johnson
had not made any statement at all. Whether the statements made were true or not was not
examined by the court. The records disclose that Mr. Johnson believed the case was maliciously
prosecuted by means of a perversion of legal process, and indicate that he has yet to recover
hundreds of thousands of dollars in court costs and attorneys’ fees.

Attorneys, journalists and others interested in this case can retrieve the documents from the
public records sites using the following search information:

LIBOW & SHAHEEN LLP vs. DAVID JOHNSON and JANE JOHNSON

CASE 2005 CA 003299 - IN THE JUDICIAL COURT OF THE 15TH CIRCUIT IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASES 4D06-2242 & 4D08-1014 - FOURTH DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

Examples attached hereto:

May 11,2006 2005 CA 03299 Al (502005CA003299) ORDER TO DISMISS
Aug. 18,2008  4D08-1014 JOHNSON’S ANSWER BRIEF
July 8, 2009 4D08-1014 PER CURIAM AFFIRMED
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IN THE FIFTEENTH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY
FLORIDA ’

CASE NO. 502005CA003
LIBOW & SHAHEEN LLP, a Florida 003299XXXXMB

limited liability partnership,
Plaintiff{s),
\Z

DAVID JOHNSON and JANE JOHNSON,
Defendant(s).

/

ORDER ON DEFENDANTS' MOTION TO DISMISS FIFTH AMENDED
COMPLAINT AND ORDER OF MEDIATION

THIS CAUSE came before the Court April 28, 2006 ¢n Defendants' Motion to
Dismiss Fifth Amended Complaint with Prejuclice, with Plaintiffs present and all parties
well represented by counsel. The Court, by separate order, has dealt with the pottion of the
Motion seeking dismissal of Counts 1-4. Consequently, this Order addresses the portion of
the Motion secking dismissal of Counts 5 and 6.

I. Introduction

The Fifth Amended Complaint alleges that David and Jane Johnson hired Libow &
Muskat, LLP, Libow & Shaheen, LLP's predecé:ssor, as their counsel. Allen Libow is a
principal in that firm. He and his wife, Melissa, claim that the Johnsons defamed them in
letters written to The Florida Bar and e-mails written to other personnel at the firm.

The Court's January 30, 2006 Order on Defendants' Corrected Motion to Dismiss
Fourth Amended Complaint with Prejudice reqaired the Libows to (i) redact non-
defamatory statements from exhibits, so that the: parties and the court would know which
statements they contended were defamatory;’ and (ii) allege with specificity which
statements were uttered by which Defendant. The Libows faiied to comply with the first

directive as to Exhibit C, the letter allegedly ser:t to The Florida Bar and copied on the

"Paragraphs 41, 42, and 31 purport to list & “sample™ of the defamatory statlements. Particulatity in pleading s required
for defamation by written statement, though, See Scott v. Buseh, 90" So, 2d 662 (Fla. 5% DCA 2005),

S?tﬂtﬂa
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Florida Attorney General's office, The Fe issi
("Bar Letter"). Exhibit D inclu.c;es :rl;ccl::::: ; I:::: 21:;1:15'1?1]’ - 'Govemof - i

| r . thibit C which, consistent with
the January 30, 2006 Order, the Court has inte rpreted to include the portions of Exhibit C
the Libows contend are defamatory. Further, VIr. Libow contends that Mrs. Johnson
published the defamatory statements alleged in paragraph 41 m. - u. Those statements,
however, are included in the seccmd documeni. attached as part of composite Exhibit D, a
letter to counsel for The Plonda Bar on its face authored by Mr. Johnson alone. The Fifih
Amended Complaint makes no more specific zllegations of the recipients of the allegedly
defamatory statements than the attachments themselves. See1 16, 17, 41, 42, 51.
Consequently, the exhibits control. See Rule 1,130(b), Fla. I Civ. P: Trawick Fla. Prac.
and Proc., §6-15 (2006 ed.); Harry Pepper & A.ssociates, Inc. V. Lasseter, 247 So. 2d 736
(Fla. 3d DCA 1971), cett. den. 252 So. 2d 797 (Fla. 1971). Mzs. Johnson is facially a party
to the Bar Letter only.?
II. The Allegations

Piecing together the allégations 6f the Fifth Amended Compla.inf and its attachments,
viewed in light of the Court's January 30, 200¢ Order and specificity requirement of Scott,
the Libows contends the following statements are defamatory. Where the body of the Fifth
Amended Complaint paraphrases, draws concl asions from, o: incompletely quotes from the
exhibits, the specific allegations from the Com{ﬁlaint’s body are italicized:

A. Statements as to Mr. Libow allegedly made by both Defendants:

1. Published to The Florida Bay, the Office ofithe Florida Attorney General,
the Federal Trade Commission, and Governor Jeb Bush by Mr. and Mrs..

Johnson:

a.) Jessie James used a horse and a six- guin to carry out his robberies.
Mr. Libow uses a computer and the United States Mail to carry out his.

*nt the hearing, the Libows' counsel argued that the entire lener was defamatony, but that clearly is not so.
Al the hearing, the Libows' counsel argued that that lette- attached some of the ¢-mails, so she is a publisher of those

ag well. The problem, of course, i5 that the Bar Letter was allegedly published to differeat parties than the e-mails, Further, the
attachiments to the Bar Letter were not included as part of Exhibit C orD and, apparently, are not the subjcct of the Libows'

claims. (see 1517, 39).

Page -2-
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Allen H. Libow uses a computer and the U.S. Mail to carry out robberies
b.) Ihave since been told by Ms. Becker that what liappened to me was not unique

but was in fact standard practice with '
anda e with regard to what Mr. Libow congiders i
"less sophisticated clients.” ©behis

Allan H. Libow performs these robberies on his “less sophisticared clients,”

¢.) He had (has) notegard for whom he hurt, whoin he slandered or whom he stole
from, o

d.) However that fact [that all communications was done through email] would not
prevent Mr. Libow from contacting the Boca Raton Police Department and the
Jacksonville Police Department, concocting a story and filing a false police report,

Allen H. Libow “concontfed] a story and filefd] a po'ice report.”

e.) ‘This attorney, made a calculated efort to gain some advantage in this civil
controversy and at the same time avoid his ethical obligations as dictated by (DR-7-
105 rules; 4-3.1, 4-4.4, 4-8.4(c) and 4-8.4(d)).

Allen H. Libow “made a calculated effert to . . . avoid his ethical obligations . . .”

£.) . This incident speaks volumes as to vhe character and total absence of ethics of
Mr. Libow.

Allen H. Libow has a “total absence of athics . . ."

g.) Isuspect that it is possible if not probable that Mr. Libow [dllen H. Libow]
modified (forged) some of the emails in rder to accomplish the desired effect on his
wife.

h.) Also, 1 am told that his wife [Melis:a T. Libow] is on the verge of divorcing him
Jor other transgressions.

1.) An example of Mr. Libow's propensity for and expertise at twisting the truth to
suit his psychotic agenda can be found c¢n exhibit G.

Allen H. Libow has a “psychotic agendi.” !

‘Exhibit G wag not attached.

Page . 3-
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J.) Now, youhavetobea pretty creativve, twisted, lying son of a bitch to convin
your soon to be ex-wife to report that [the Johnsons' sratement that théy wil]lu"'s- ‘--(;ce
every ]aw.f'ul remedy available to me under every relevant authoﬁly fo take ctc
task for your transgressions"] to the pol ce as a "physinal threét". g 9

Allen H. Libow is a “creative, twisted, lying son of a bitch.”
k.) He [Allen H. Libow] is a pathologii:al Har.

1) He [Allen H. Libow] is intellectuall7 and emotionally unfit for his position of
trust in the community.

2. Published to The Florida Bar counsel and Mr. Libow by Mr. Johnson
only:

a.) 1believe him to be mentally unstable. That makes him [Allen 1. Libow is]
dangerous to himself and othets.

b.) How much longer is Bar Counsel gaing to permit this psychotic misfit to abuse
the process of law.

Allen H. Libow is a “psychotic misfit.” Allen H. Libow ”abuse:.'ﬁ] the process of
law.

c.) This lawyer is totally out of control and uses the legal system not as a tool for
resolution but as a weapon of harassmert and intimidation. This is without a doubt
one of the most psychologically disturbe d individuals that I have ever encountered.
Something must be done to protect my vvife and I and the rest of the public from this
mentally unbalanced individual.

Allen H. Libow "is totally out of control.” Allen H. Libow “uses the legal system
not as a 1ool for resolution but as a weavon of harassment and intimidation.”' Allen
H. Libow is "one of the most psycholog:cally disturbed individuals [you] have ever
encountered.” Allen H. Libow poses a ihreat to you, your wife or the rest of the
public. Allen H. Libow is mentally un-balanced.”

3. Published to Mr. Libow only by Mr. Johnson:

a.) Given your [Allen H. Libow has a] predisposition for dishonesty and wild
accusations, 1 would be a little more careful with the threats if I were you.

b.) Given the [dllen H. Libow used] wilawful and unethical collection methods
Page -4-
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'employefl lfmy you, you have not so much as a prayer of prevailing before a jury in the
instant civil matter. A prudent person would realize:that fact.

4, Published to Chad Laing bv Mr. Johnson:

a.) Tam likewise certain that you rouiinely ignore the rules of the court that run
contrary to your fAllen H. Libow has ¢] twisted agenda for winning at any price.

5. Published to Mr. Libow, Marilyn Van Valkenburgh, and Cynthia Becker
by Mr. Johnson:

a.) As previously discussed, the primary catalyst for this dispute is and has always
been your attempt to steal money from me via your [4llen H. Libow uses] urdawful
[business] billing practices. That coupled with your disparaging remarks with
regard fo the character and competence of Cynthia Becker. The secondary catatyst is
your attempts to punish e because of 1 controversy between you and Ms. Becker. 1
cautioned you of the probable consequences of your actions should you elect to
persist in this [dllen H. Libow] attemptzd robbery. | don’t know if it was your
arrogance or your ignorance that prompted you to press forward with your [Allen H.
Libow has af larcenous agenda, not that it makes the ;east bit of difference one way
of the other. In the final analysis the quzstion will be whether or not your actions
were lawful or unlawful. We will now inove forward ro let the authorities make that
determination.

6. Published to Marilyn Van Valkenburgh and Mr. Libow by Mr. Johnson:
a.) The suits are to be filed simultaneously in both Statc and Federal Courts

concerning his fAllen H. Libow has] overbilling habits and his unlawful collection
practices.

7. Published to Lillian Archbold and Jocl Klaits, Bar counsel; Mr. Libow;
and Chad Laing by Mr. Johnson:

a.) Are they clouding the 1ssues? You bet they are! Why? Because they have no
legitimate defense for their actions. The "ruth won’{ support their position so

twisting the facts and concocting lics is aj] they have lef.

Allen H. Libow “twist[s] the facts and concoct[s] lies. " 6
b.) As amatter of fact, due to circumstar ces sutrounding the issues of Libow &

associates v. David and Jane Johnson, we decided that we could not do battle on two
fronts at the same time. [ was forced by Allen Libow's antics [Allen H. Libow is the

Page -5-
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cause of you having to] to settle that ,awsuit /your claim] for pennies on the dollar.

c.) Par@graph eight (8) of Responder t’s answers, Rzspondent refers to
Complainants Exhibit “N” and maintains that this e-mail is not in fact the “forgery”
that I claimitis. . . Because it is a forjery!!1!! That's why! It is easy for anyone so
inclined to forge an ¢-mail. It is not nearly so casy for those so inclined to forge a
log showing the “forged” e-mail was in fact sent.

Allen H. Libow forged an email dated “July 20, 2004 @ 8:59 a.m.

8. Published to Klaits, Archbold, Van Valkenburgh, and Mr. Libow by Mr.
JTohnson:

a.) ...afactthat I am certain was known but ignored by these two unethical

nmiscreants.

Allen H. Libow is an unethical miscrean:.

b} Allen fH.] Libow is filled with ignorance, hatted and vengence.

9. Published to Eric Stockel by Mr, Johnson:

a.) The perverted logic of fAllen H. Libcw is] a psychctic mad man!

10. Published to “glotzer,” Laing, and Stockel:

a.) Likewise as attorneys you surely must recognize the fact that Allen Libow’s
motives in pursuing this matter in the maner this far adepted by hira are in fact,

malicious and thus unethical.

Allen H. Libow's “moiives in pursuing this matter are in _fact malicious and thus
unethical.”

Statements as to Mrs. Libow allegedly made by both Diefendants:

1. Published to The Florida Bar, the Office of the:Floirda Attorney General,
the Federal Trade Commission, «nd Governor Bush:

a) Also,]am told that his wife is on the verge of divorcing him for other
transgressions.

*Apparently an attomey or support personned in Mr. Libow’s oftice. See §17, Fifth Amended Compilaint,

Page -6~
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Melissa T. Libow is on the verge of di woreing [Allen H. Libow] for other
Iransgressions.

IMT. The Law

Defamation is the unprivileged publicztion to a third varty of a false statement which
naturally and proximately results in injury. Rigner v. Wellirgton Regional Medical Center,
Inc., 837 So. 2d 437 (Fla. 4" DCA 2002); Milz Marker, Inc. v. Petersen Publishing. L.L.C.,
811 So. 2d 841 (Fla. 4" DCA 2002); Byrd v. Hustler Magazine, Inc., 433 So. 2d 593 (Fla.
4" DCA 1983), rev. den. 443 So. 2d 979 (Fla. 1984). Whether a statement is false should
be determined by reading the entire publication in context. Pullum v. Johnson, 647 So. 2d
254 (Fla. 1" DCA 1994), 1ev. den. 654 So. 2d V19 (Fla. 1995); Smith v. Cuban American
Natyral Foundation, 731 So. 2d 702 (Fla. 3d DCA 1999), rev., den. 753 So. 2d 563 (Fla.
2000).

“The First Amended requires neither po iteness nor faimess." Pullum at 258,
Consequently, statements of opinion made on disclosed facts are not actionable, Morse v.
Ripken, 707 So. 2d 921 (Fla. 4" DCA 1998); Fiedpood v. Pesers Publishing Co., 521 So.
2d 236 (Fla. 4" DCA 198R), rev. den. 531 So. 2d 1353 (Fla. 1988), cert. den. 488 U.S.
1042, 109 8. Ct. 867 (1989).® Mixed opinion t+ at imply concealed or undisclosed

defamatory facts or based on false statements made be. Moise; Town of Sewall’s Point v.
Rhodes, 852 So, 2d 949 (Fla. 4" DCA 2003); LRX, Inc. v. Horizon Assqciates Joirng
Venture, 842 So. 2d 881 (Fla. 4% DCA 2003), rev. den. 859 So. 2d 514 (Fla. 2003).

Statements made to The Florida Bar in a complaint are dbsolutely privileged.

Tobkin v, Jarboe, 710 So. 2d 975 (Fla. 1998). Further, the privilege extends to all

statements having “any bearing” on the subject, See Restatement (Second) of Torts §587,
emt. c. (1977); see, also, Levin, Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v.
United States Fire Insurance Co., 639 So. 2d 605 (Fla. 1994). 1t is fair to say that the Bar

Letter contends Mr. Libow’s aggressive and inappropriate behavior affects his ability to

represent clients. Further, it claims that he told his wife she anc her children they were in

&It would appear that most adjectives and adverbs represent th e utterér’s opinfon, 3ce, e, Friedgood.

Page -7-
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danger because of threats by Mr. Johnson. The Bar Letter’s reference, then, to the Libows’

marital status is sufficiently related to be priv;leged.

The Bar Letter complains of allegedly improper billing practices. Consequently, its
direction to the Florida Attorney General’s Office, the Govemnor, and the Federal Trade
Commission is not necessarily inapproptiate. In any event, 2 citizen complaint directed to
the wrong governmental entity does not lose i's privileged status. Thus, in [mperial v.
Drapeau, 716 A. 2d 244 (Ct. App. Md. 1998), a physician directed a complaint about an
emergency medical technician to the governor and a federal congressman. The EMT sued
for defamation. In granting a motion to dismizs on the grounds of absolute immunity, the
Court held that:

[The EMT] contends that the absolute privilege for witness
testimony, as extended, cannot reach the instant matter
because [the physician’s] complaint was not made directly to
the appropriate body exercising disciplinary autnority. We
reject so technical a restriction or the privilege. The ordinary
citizen need not, at the peril of defending a defamation
action, sort through the complexiies of governmental
organization in a system of dual sovereigns, with county,
municipal, and special taxing district overlays on the State
component . . . A complamant caunot be expected to discern
those nuances. Rather, it was appropriate for [the physician]
to invoke the ‘constituent service’ aspect of reprasentative
government in order to have the complaint reach the
governmental agency that was cherged with the responsibility
to investigate, (citations omitied).

Id. at 252.

See, also, Nodar v, Galbreath, 462 So. 2d 803 (Fla. 1985).

Likewise here, the only competent allega:ion of publication of the Bar Letter outside

its privileged publication to The Bar its¢lf was the reflection on the letter itself that copies
were provided to the Florida Attorney General’s Office, the Federal Trade Commission,

and the Governor. See, also, 116, Fifth Amended Complaint. The only way a reagonable
person could construe those publications, withot more, was that the letter’s authors were

asking those representatives of government to help regulate Mr. Libow’s business practices.

Page -8
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Florida has a strong public policy in fuvor of encouraging its citizens with
knowledge of potential attorney misconduct 1o step forward and present evidence so that

the Florida Supreme Court may carry out its disciplinary duties. Tobkin. Grantin g absolute

immunity to complainants recognizes the

inequitable balance of power that may exist between an
attorney who brings a defamaticn action and the client who
must defend against it . . . (T)he cost of litigatian coupled
with the tisk of liability in defending against swch an action
could be enough to discourage an indrvidual from bringing a
meritorious complaint. The merz possibility of chilling valid
complaints would undermine puslic confidence: in this
Court’s ability to regulate and discipline unethical members
of The Florida Bar.

Id. at 977.

Those same concerns dictate that a complant ciivected to the ‘wrong agency of government
should not forfeit the privilege. Otherwise, a potential complainant may choose not to
pursue a claim because of doubt as to whom 1t should be directed. Further, while the
affected attorney may suffer additional embarrz ssment caused by having a complaint, which
may be totally without merit, published to yet aaother person, government agencies have
systems in place to direct a complaint to the prcper channels. The possibility a complaint
will be misused by a governmental enﬁty or necessarily republished 18 minimal.
Consequently, the letters to The Bar were privilzged. A claim of privilege appearing on the
face of a pleading may be raised in a motion to dismiss. See Rule 1.110{d), Fla, R. Civ. P.;
Trawick, Fla. Prac. and Proc. §10-4 (2006 ed.).
IV. Application of the Law to the Allegation:

Applying the principles to the Fifth Amended Complaint’s allegations Icad to the
following conclusions, organized under the sams numbering svstem used earlier:

A. 1. All the statements are privilegzd. In additior., Mr. Libow quoted the
allegedly defamatory statements at b.) and h.) selectively in the body of
the complaint, omitting “T am wold . . .” Consequently, the complaint does
not allege that the statements actually made were untrue. Finally, those at
1.} and 1.) represent unactionable opinions.

Page -9
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All the statements are privileged. In addition, those statements at a.) and
b.) and those in ¢.) expressiig Mr. Johnson's subjective belief in Mr.
Libow’s relative mental stability represent opinions and are not
actionable.

The exhibit does not reflect publication to a third party. It is not
actionable.

Mr. Libow has no claim for allegedly defamatory statements madc about a
third party.

Any reasonable reader would understand that Mr. Johnson disputes Mr.
Libow'’s billing practices, characterizing them as “attetnpted robbery” and
indicative of a “larcenous agenda.” Those statements are not actionable.
However, the statement that Mr. Libow uses unlawful billing practices is.

An allegation that an attorne “overbills” is a statement of opinion and is
not actionable. The complaint does not allege defamation based on the
portion of the attached exhib t that states that Mr. Libow uses unlawful
collection practices.

a.) The statement implies that Mr. Johnson has information that Mr.
Libow lies. It is actionable.

b.) This is a statement of opinion on disclosed facts and is not
actionable.

¢.) The allegation that Mr. Libow forged an cmail is actionable.

a.) This is a statement of opiaion. It is not actionable.

b.) This is a statement of opition. It is not actionable.

a.) This is a statement of opinion. It is not actionable.

This is a statement of opinion. It is not actionable.

The statement relates to a priv leged proceeding and 1s not actionable.
Further, Mrs. Libow quotes thz allegedly defamatory statement selectively
at paragraph 51a., leaving out *I am told that . . .” Consequently, the

Fifth Amended Complaint does not allege that the statement actually
made--the Tohnsons had been 10ld that Mrs. Libow was contemplating

Page -1(-
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divorcing her husbhand- -is ot substantially true.

Based on the foregoing and on the proceedings before the Court, it 1s
ORDERED AND ADJUDGED that the Motion is Granted, in part, and Denied, in
part, The allegations at paragraphs 4la.-u.; 42v.-z.; 42bb.-ff ; and 42hh.-kk. are stricken,
with prejudice, leaving only the allegations found at paragraphs 42aa., 42¢e., and 42gg.
Count 5 is dismissed, with prejudice.” This is the fifth iteration of the Libows’ complaint
for defamation, The Court declines to grant leave to amend sbsent compliance with Rule
1.190(a), Florida Rules of Civil Procedure. Defendants shall'serve their Answer to the
remaining allegations, within 10 days. It1s further
ORDERED AND ADJUDGED that all further action 'n this case, except for the
filing and serving of Defendant David Johnson's Answer, are stayed until completion of
mediation. Tt is further
ORDERED AND ADJUDGED that
1. All parties are required to participate in mediation.
a. The appearance of counsel who will try tie case for each party
represented by counsel and representatives of euch party with full authority to enter into a
complete compromise and settlement is mandatory. If imsuranze is involved, an adjuster
with authority up to the policy litmits or the mos: recent demand, whichever is lower, shall
attend.
b. At least one week before tl e conference, 1il parties shall file with the

mediator a brief, written summary of the case containing a list 5f issues as to each party. If

an atlome:y or party filing the summary wishes its content to remain confidential, he/she
must advise the mediator in writing at when. the :-eport is filed.

c. All discussions, representat ons, and statements made at the mediation
conference shall be privileged consistent with Florida Statutes 44.302 and 90.408.

d. The mediator has no power to compel or enforce a settlement

"Conscquently, all claims against Mrs. Johnsan in Counts 5 ¢nd 6 and the claim by Mrs. Libow in Count 6 are disposed
of by this Order.
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agreement. If a settlement is reached, it shall be the responsibility of the attorneys or patties
to reduce the agreement to writing and to comr ply with Florida Rule of Civil Procedure
1.730(b), unless waived.

2. Plaintiffs' attorney shall be responsible for scheduling mediation, Mediation
shall be held within the next 60 days. The parties should agree on a mediator, if possible.
If they are unable to agree, any party may apply to the Court “or appointment of a mediator.
The lead attorney or party shall file and serve on all parties and the mediator a Notice of
Mediation giving the time, place, and date of the mediation and the mediator's name. The
mediator shall be paid $175.00 per hour, absent Court order cr the agreement of all parties
and the mediator.

3. Completion of mediation is a prerequisite to trial. I7mediation is not conducted,
or if a party fails to participate in mediation, the case may be stricken from the trial
calendar, pleadings may be stricken, and other sanctions may be imposed.

4. Any party opposing mediation may proceed under Florida Rule of Civil

Procedure 1.700(b). T i
DONE AND ORDERED in Wes’t feach Palm Beach County, Florida this ]
day of May, 2006. /
U_ LIZABETH T. MAASS
Circuit Court Judge
copies furnished:

Mark C. Perry, Esq.
2455 E. Sunrise Blvd., Suite 905
Ft. Lauderdale, FI. 33304

Chad R. Laing, Esq.

3351 N'W Boca Raton Blvd.
Boca Raton, FL 334317
Arthur W. Tifford, Esq.

1385 NW 15 Sireet
Miami, FL 33125
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STATEMENT OF FACTS AND CASE

Allen H. Libow and Melissa Libow, his wife, initiated their defamation
claims against David Johnson and Jane Johnson by filing an Amended
Complaint in Circuit Court. Defendants moved to dismiss the Amended
Complaint because the Complaint did not identify any defamatory statements,
but contained only conclusory allegations that the August 16, 2004 bar
complaint contained false and defamatory statements, and that Defendants had
forwarded multiple emails to A. Libow, M. Libow and Libow & Shaheen, LLP,
which contained false and defamatory statements regarding A. Libow and A.

Libow’s wife, M. Libow. (R. Il1, p. 398 - 400).:

This Complaint was dismissed by Order on June 6, 2005 (R. Il p. 404 -
405). On June 29", 2005, Plaintiff filed its Second Amended Complaint (R. 11,
p. 414-423). In the Second Amended Complaint, M. Libow sought a permanent
injunction claiming that an undisclosed letter received by M. Libow defaming

M. Libow and other harassing emails caused her to have concern that her family



needed to be protected from violence. On September 7, 2005, Counts V and
VI, the defamation counts, were dismissed without prejudice. (R. IlI, p. 433-

435).

On October 14, 2005, Plaintiff filed its Third Amended Complaint. (R.
[11, p. 463 - 552). On November 27, 2005, the Third Amended Complaint was
dismissed without prejudice. (R. 1, p. 568). On December 29, 2005, Plaintiffs
filed their Fourth Amended Complaint and again sought relief for defamation
on behalf of M. Libow and A. Libow, and permanent injunction. (R. 111, p. 580

- 600).

Pursuant to a Corrective Motion to Dismiss, this Complaint was
dismissed by the court on January 30, 2006. (R. IV, p. 696). The court Order
specifically dismissed Counts V, and VI without prejudice for failure to state a
cause of action, and allowed Plaintiffs 10 days to serve amended claims for
Counts V and VI, only, which were the defamation claims filed on behalf of A.
Libow and M. Libow while Count VII, which was for injunctive relief was
dismissed without the ability to amend. The court specifically ordered, “If the
Fifth Amended Complaint attaches any document containing allegedly

defamatory statements, only the transmittal information and any allegedly



defamatory statements shall be included; all other information shall be
redacted. Further, any Fifth Amended Complaint shall allege with specificity

which allegedly defamatory statements were uttered by which defendant.”

On February 14, 2006, Plaintiffs A. Libow and M. Libow filed a Fifth
Amended Complaint seeking damages against both Defendants for defamation.
(R. 1V, p. 698 - 738). A. Libow set forth 37 statements which he claimed were
defamatory. M. Libow set forth one statement which she claimed was
defamatory. Attached to the Fifth Amended Complaint were various exhibits in
redacted format which contained the alleged defamatory statements upon which

Plaintiffs A. Libow and M. Libow based their defamation claims.

Like the previous four complaints, the Fifth Amended Complaint was
also dismissed by the court. The court’s 11 page detailed Order of May 11,
2006 addressed Count V and VI of the Fifth Amended Complaint, which were
the two defamation claims that had been brought by Plaintiffs A. Libow and his
wife. (R. IV, p. 781 - 792). The court dismissed all of the M. Libow’s claims
with prejudice, and dismissed all of A. Libow’s claims against Jane Johnson
with prejudice. As the court stated, all claims against Mrs. Johnson in Counts V

and VI, and the claim by Mrs. Libow in Count VI were disposed by the Order



and dismissed with prejudice. The only allegations the court did not dismiss
with prejudice were contained in paragraphs 42(aa), 42(ee), and 42(gg) of A.

Libow’s defamation count against David Johnson.

Defendant David Johnson filed a Motion for Summary Judgment on
October 2, 2006, which was heard by the court on December 1, 2007 before the
Honorable Judge Diana Lewis who heard oral argument from counsel for all
parties. (R. V, p. 1019 - 1033). The three statements that were subject to the
Motion for Summary Judgment were 42(aa) which was contained only on the
August 5, 2005 email where A. Libow alleged , “Allen H. Libow uses,
‘unlawful billing practices’”. It was not included in the August 16, 2004 bar
complaint in redacted format that had been attached to the Fifth Amended

Complaint, but only in an email dated August 5, 2004.

This statement on its face was published only to two people: Cynthia
Becker, an attorney representing David Johnson and Marilyn Van Valkenburg.
The actual statement is contained in the August 5 email relates to David
Johnson’s concern with Libow’s law firm’s billing practices as to his
representation. The actual statement is as follows: “As previously discussed,

the primary catalyst for this dispute is, and has always been, their attempt to



steal money from me via their unlawful billing practices.”

The second statement that was subject of the Motion for Summary
Judgment alleged in paragraph 42(ee) was that ‘Allen H. Libow “twist[s] the
facts and concoct[s] lies’”. The second statement is only contained in a letter
addressed to the Florida Bar dated November 3, 2004 which references both the
Complaint of David Johnson against Allen Libow and another attorney in Mr.
Libow’s law firm, Chad Laing (Florida Bar File No. 2004-50,223 15A). The
letter was addressed to the Florida Bar to Lillian Archbold and Joel Klaits with
a copy to Allen Libow and Chad Laing. The actual statement contained in this
correspondence is as follows: “Are they clouding the issues? You bet they are!

Why? Because they have no legitimate defense for their actions. The truth

won’t support their position so twisting the facts and concocting lies is all they
have left.” This letter was a complaint to the Florida Bar against Allen Libow
and Chad Laing and was published only to The Florida Bar, and the subjects of

the complaint.

The third statement as alleged in the Fifth Amended Complaint is
contained in paragraph 42(gg) and states, “Allen H. Libow ‘forged an email

dated July 20, 2004 at 8:59 a.m.”” This statement does not appear in any of the



exhibits attached to Plaintiff’s Complaint as alleged by Plaintiff, but appears in
a different format in two of the exhibits, that being the letter to The Florida Bar
dated August 16, 2004 wherein it stated in context, “. . . | suspect that it is
possible but not probable that Mr. Libow modified (forged) some of the e-mails
in order to accomplish the desired affect on his wife.” This document was
transmitted to The Florida Bar and contains a cc: to the Florida Attorney
General’s Office, The Federal Trade Commission, and Governor Jeb Bush.

However, it was never sent to these three entities. (R. VI, p. 1035 - 1037).

A similar statement also appears in the November 3, 2004 letter to The
Florida Bar addressed to Lillian Archbold and Joe Klaits with copy to Allen
Libow and Chad Laing, both respondents to the bar complaint wherein it is
stated, “Paragraph Eight (8) of Respondent’s answers, Respondent refers to

complainants’ Exhibit “N” and maintains that this e-mail is not in fact the

THAT’S WHY it is easy for anyone so inclined to forge an e-mail it is not
nearly so easy for those so inclined to forge a log showing the ‘forged’ e-mail

was in fact sent.”

The court granted the Motion for Summary Judgment on January 3,



2008. (R. XIX, p. 3745). Final Judgment for Plaintiff was entered on February
13, 2008 (R. XX, p. 3812). On March 17, 2008 a Corrected Notice of Appeal
was filed, appealing the granting of the Summary Judgment. (R. XX, p. 3815 -

3817).

SUMMARY OF ARGUMENT

I. THE AUGUST 5, 2004 EMAIL IS PRIVILEGED

The August 5, 2005 e-mail which contained a statement that Allen H.
libow engaged in unlawful billing practices with regard to the billing of David
and Jane Johnson was published only to attorney Cynthia Becker, Allen H.
Libow, and a secretary in his office, Marilyn Van Valkenburg. Accordingly,

this statement is absolute privileged under the litigation privilege.

1. THE STATEMENT THAT ALLEN LIBOW “TWIST[S] THE
FACTS AND COCOCT[S] LIES IS ABSOLUTELY PRIVILEGED

The statement of Allen H. Libow “twist[s] facts and cococt[s] lies” was
only published to the Florida Bar, and respondents to Mr. Johnson’s bar
complaint, which included Allen H. Libow and Chad Laing and is absolute

privileged as it is communication to the Florida Bar. Defendant Johnson’s



separate and complete distinct complaint with the Attorney General’s Office
that merely mentions the fact that he had filed a similar complaint with the

Florida Bar did not waive his absolute privilege.

I1l. THE STATEMENT AT 42(gg) THAT “ALLEN H.
LIBOW FORGED AN EMAIL DATED JULY 20, 2004 AT 8:59 A.M.” IS
ABSOLUTELY PRIVILEGED

The statement that Allen H. Libow forged an email dated July 20, 2004
at 8:59 a.m. is not contained in any of the attachments to the Fifth Amended
Complaint, but is paraphrased in the Florida Bar complaint dated Augustl6,
2004, and the November 3™ letter to the Florida Bar was absolutely privileged

for the same reasons the first two statements were privileged.

IV. COURT PROPERLY REFUSED TO STRIKE DEFENDANT
DAVID JOHNSON’S AFFIRMATIVE DEFENSE AS FRAUD ON THE
COURT DID NOT PRECLUDE SUMMARY JUDGMENT

Plaintiff has failed to appeal to this court the denial of the Motion to
Strike Defendant’s affirmative defense for fraud. Further, Plaintiff has failed to
demonstrate that the court abused its discretion in denying his request that

David Johnson’s affirmative defense be stricken for fraud.



ARGUMENT

I. THE AUGUST 5, 2004 EMAIL IS PRIVILEGED

Defendant argued at the summary judgment hearing, that the first
statement regarding “unlawful billing practices” was published only to Marilyn
Van Valkenburg, a secretary at the law offices of Libow & Shaheen, who was
handling matters related to Mr. Johnson, and Cynthia Becker who as an
attorney representing David Johnson. The only three persons who received this
email was Mr. Libow, Cynthia Becker, and Marilyn Van Valkenburg. The
alleged defamatory statement was contained in the sentence, “As previously
discussed, the primary catalyst for this dispute is, and has always been, their

attempt to steal money from me via their unlawful billing practices.”

The basis for the bar complaint initiated by David Johnson against Allen
Libow was, in part, due to the dispute that arose with regard to the fees Libow
& Muskat were claiming from Johnson wherein they had tacked on a charge of
$397.57 for time expended in complying with David Johnson’s request that
they substantiate their bill, and in part due to Johnson’s concern over the
derogatory remarks that Mr. Libow had made about the integrity and

competence of Ms. Becker, who Mr. Libow claimed was working out of a



suitcase. (R. IV, p. 698-738), August 16" letter attached to Fifth Amended

Complaint).

This dispute arose prior to August 4, 2004, the date that Libow &
Muskat filed their lawsuit to collect fees. A demand letter was forwarded from
Chad Laing, an attorney and associate at Libow & Muskat on July 7, 2004
demanding payment of the alleged outstanding invoice. As outlined in the
August 16, 2004 letter to the Florida Bar attached as Exhibit C to the Fifth
Amended Complaint (R. 1V, p. 698 - 738), Johnson delivered an e-mail on July
15, 2004 advising Libow & Muskat that all communications between them
should be reduced in writing. According to Mr. Johnson, Mr. Libow persisted

with his demands and a torrent of emails went back and forth between them.

Marilyn Van Valkenburg, a secretary in the offices of Libow & Muskat
on August 3, 2004, advised Mr. Johnson of various dates and times available
for hearings. (R. V, 1019 - 1033, see attachment to Motion for Summary
Judgment). It is uncontroverted that at the time the August 5" email from
David Johnson that Marilyn Van Valkenburg was employed by Libow &
Shaheen and that she was involved in the dispute involving David Johnson and

Jane Johnson and the law firm over fees including the charging lien that had



been filed by them.

At this time, David Johnson was represented by Cynthia Becker, an
attorney who used to be an associate in the law firm of Libow & Muskat who
left this firm in June of 2004 (Appellant’s Statement of Case, p. 2). Johnson
provided unrebutted testimony at his deposition on December 22, 2006, that
Cynthia Becker provided him with information that was incorporated in
correspondence to the Florida Bar concerning Allen Libow. (R. XVI, p.

3193/Dep. at p. 122, December 22, 2006).

Libow has claimed however that counsel for Appellee, Mark C. Perry,
represented David Johnson with respect to the bar complaint and cited to David
Johnson’s December 22, 2006 deposition. Appellant took statements of David
Johnson out of context and failed to inform this court that testimony elicited
from Mr. Johnson at the same December 22, 2006 deposition clearly disclosed
that Johnson had made a mistake in his answer to the questions as to
representation. Johnson in response to the question, “Did Mr. Perry review the
bar complaint before it went out?” stated, “No. | didn’t even know Mr. Perry
when | filed the bar complaint.” (R. XVII, p. 3213 - 3214), Deposition of David

Johnson, December 22, 2006 at p. 142 -143). In response to the question, “Did



Mr. Perry review any of the addenda submitted to the Florida Bar relating to
Allen H. Libow bar complaint.” Mr. Johnson states, “The bar issue was
resolved before | even knew Mr. Perry.” Nevertheless, with full knowledge of
this fact, Plaintiff has attempted to persuade this court to that counsel for
Appellee represented David Johnson concerning the bar complaint. The only

possible motivation for this is to impugn the integrity of Appellee’s counsel.

This first statement is not actionable as a defamatory statement as it was

absolutely privileged under the litigation or judicial proceedings privilege

In accordance with Hope v. National Alliance of Postal and Federal

Employees Jacksonville Local 320, 649 So.2d 897 (Fla. 1¥ DCA 1995),

where the court considered a grievance proceeding with the postmaster,

the court stated at 901:

Statements made within the course of a judicial or quasi
judicial proceeding are protected as long as the statements
are relevant to the subject of the inquiry, Fridovich v.
Fridovich, 598 So.2d 65,66 (Fla. 1992). In recognition of
the necessity of providing for the free flow of information,

however, courts have not imposed a strict relevancy test in



determining whether a statement made in the judicial process
is entitled to immunity; rather, courts provide for absolute
immunity if a statement is made during the course of the
proceeding and “has some relation to the proceeding.” Levin,
supra, at 608. See also Fridovich, supra at 66, which cites

with approval the Restatement (Second) of Torts § 587 (1977),

which provides that the privilege applies “if the matter has
some relation to the proceeding.” We feel that the same level
of protection should be provided to statements made during the
course of the grievance proceeding where the free flow of
information is essential to the integrity of the grievance process.
We, therefore, must analyze the statements in the instant case

in accordance with the relaxed relevancy standard utilized in
the restatement in order to determine if they were absolutely

privileged. See Bell v. Gellert, supra.

Since the litigation privilege is an absolute privilege, cases cited by
Appellant with regard to qualified privilege are not relevant. The case of
American Ideal Mgmt. vs. Dale Village, Inc., 567 So.2d 497, 499 (Fla. 4"
DCA,1990), cited by Appellant, had nothing to do with a litigation privilege.

At the time the statement was made, A. Libow had already filed a charging lien



(See Statement of Case, Appellant’s Brief, p. 4). On July 22, 2004, the firm
filed a charging lien against the Johnsons. Appellant has admitted in its Brief
that his law firm had already filed a lawsuit on August 4, 2006 in County Court

against David and Jane Johnson to collect fees.

Even if as claimed by Appellant there was a qualified privilege, the
statement made by David Johnson was only communicated to three people: a
secretary in the law firm of Allen Libow who was handling the dispute
regarding the fee issue, Allen Libow himself and David Johnson’s attorney.
The statement specifically related to David Johnson’s concerns over the firm’s
unlawful billing practices as to his bill only. The heading of the email was “Re:
Hearing on Notice & Claim of Attorney Charging Lien Johnson v. Many.
Johnson v. Many was the same litigation in which David and Jane Johnson
were represented by Cynthia Becker, both while she was in A. Libow’s law
firm and after she left. The only other person other than Libow and his
secretary to whom this email was published was David Johnson’s own
attorney. This email was not disseminated to clients and other attorneys in an
attempt to defame Allen Libow, but was limited to those persons involved in
the grievance process with the Florida Bar and involved in the litigation

between Libow & Muskat’s law firm and David Johnson as to the dispute of



attorney’s fees.

Contrary to the argument of Appellant, the statement need not be made in
the actual judicial proceeding. As stated in Stucchio v. Pincher, 726 So.2d 372
(Fla. 5" DCA 1999), statements would be protected during the due course of a
judicial proceeding or necessarily preliminary thereto, at 374. The court stated
that for an absolute privilege to exist the question is merely whether the
statement was made “in connection with” or in the course of an existing judicial
proceeding. At the time the statement had been made, the Plaintiff had already
initiated a judicial proceeding by seeking to impose a lien in the Many case
against Johnson. The law firm of Libow & Muskat had filed a lawsuit against
the Defendants. As a matter of law, the statement was absolutely privileged
under the litigation privilege and, accordingly, the court properly granted

Defendants’ Motion for Summary Judgment.

1. THE STATEMENT THAT ALLEN LIBOW “TWISTI[S] THE
FACTS AND COCOCT[S] LIES IS ABSOLUTELY PRIVILEGED

The second statement which is the subject of Plaintiff’s defamation
claim is the statement that Mr. Libow twists facts and concocts lies. This
statement is found only in one of the exhibits attached to Plaintiff’s Complaint

and that is the November 3, 2004 letter addressed to The Florida Bar to Lillian



Archbold and Joe Kilaits with a copy to Allen Libow and Chad Laing. The
actual statement contained in this correspondence is as follows: “Are they

clouding the issues? You bet they are! Why? Because they have no legitimate

defense for their actions. The truth won’t support their position so twisting the
facts and concocting lies is all they have left.” Johnson had filed a bar
complaint against Chad Laing and A. Libow. This bar complaint was a
complaint against Allen Libow and Chad Laing and was published only to The

Florida Bar, and the subjects of the complaint.

The November 3, 2004 letter to The Florida Bar references that it is a
complaint “Re: Complaint of David Johnson against Allen Libow and Chad
Laing, Florida Bar file #2004-50,223 (15A).” The full content of this statement

was as follows:

Counsel for Respondent claims in paragraph two (2) that, “Mr. Johnson
continually insists on maintaining that the charging lien and subsequent
lawsuit filed on behalf of Libow & Muskat LLP (the “Firm’) was a scheme

to defraud in violation of Fla. Stat. 817.43".

FALSE! First of all, Counsel for the Respondent cites the wrong statute

in *“817.43". Second, | have never made any such claim or assertion. | defy



counsel for the Respondent to cite one (1) single instance where | ever made a
claim that even vaguely resembles the one referenced above. So, if | didn’t say
it and they are claiming that I did, ask them to cite the source. They won’t be
able to cite the source because it doesn’t exist. Are they clouding the issues?

You bet they are! Why? Because they have no legitimate defense for their

actions. The truth won’t support their position so twisting the facts and

concocting lies is all they have left.

Clearly, this statement that they are twisting the facts and concocting lies
contained in the November 3, 2004 letter was sent only to The Florida Bar to
Lillian Archbold and Joel Klaits with a copy to the Respondents Allen Libow
and Chad Laing. The statement related to a specific complaint about Laing and
Libow. Chad Laing was also counsel at Libow & Shaheen at the time. The
statement referenced above as set forth in the letter was a response by David
Johnson to the letter of October 20, 2004 sent to The Florida Bar by the

Respondents. This statement is privileged pursuant to Tobkin v. Jarboe, 710

So. 2d 975 (Fla. 1998). The court stated at 977 the following:

Granting a complainant absolute immunity when filing a



complaint against a member of this state’s integrated Bar

Is essential in order for the legal profession, and this court,

to adequately police its members and discipline those who
violate the ethical standards of the legal profession. The net

result will benefit both the legal profession and the public.

The court further stated:

We also recognize the inequitable balance of power that may
exist between an attorney who brings a defamation action and
the client who must defend against it which in turn creates the
potential for attorney intimidation of bar complainants. Attorneys
schooled in law have the ability to pursue defamation litigation
through their own means and with minimal expense when com-
pared with bar complainants. Conversely, the cost of litigation
coupled with the risk of liability in defending against such an
action could be enough to discourage an individual from bring-
ing a meritorious complaint. The mere possibility of chilling
valid complaints would undermine public confidence and this

court’s ability to regulate and discipline unethical members of



The Florida Bar.

Both Libow & Laing were respondents in a bar complaint filed by
Johnson is not disputed by Appellant. Appellant’s position however is that
the case number referenced in this letter contained the wrong case number.
(Appellant’s Brief, p. 19). The fact that Johnson had filed a complaint against
Libow and one against Laing is what is important not that he may have made a

mistake and quoted the wrong case number.

The November 3 letter clearly references that Johnson thought that his
correspondence with regard to the complaint against Allen Libow and Chad
Laing as identified in the heading “In Re: Complaint of David Johnson
against Allen Libow and Chad Laing.” Johnson understood the letter to refer
to both Mr. Libow and Mr. Laing and they were copied on this correspondence.
The reference on page 1 of the letter, “Are they clouding the issues” clearly
refers to Mr. Libow and Mr. Laing in the plural. The publication to the Florida
Bar of this correspondence and to the respondents of Mr. Johnson’s complaint
was privileged. See, Razner v. Wellington Regional Medical Center, Inc., 837

S0.2d 437 (Fla. 4 DCA 1992).



Appellant claims the complaint filed by Johnson with the Attorney

General’s Office causes a waiver of the privilege.

In Johnson’s letter of the September 24, 2004 to the Attorney General’s
Office, the only reference to the complaint to the Florida Bar was the
statement, “l have sent a letter similar to this to the Florida Bar. Their
representative advised me that they are only concerned with ethical
transgressions of an attorney.” Johnson sought their intervention as a law

enforcement agency.

Appellant is urging the court to hold that Johnson waived the absolute
privilege because he filed a complaint seeking criminal enforcement from the

Florida Attorney General’s office at the same time he had filed a bar complaint.

This issue was previously decided by the same trial court in its ruling in
granting Defendant’s Motion to Dismiss the Fifth Amended Complaint. The
allegations in the Fifth Amended Complaint were admitted for purposes of the
Motion to Dismiss. The allegations in the Fifth Amended Complaint were that
the August 16, 2004 bar complaint which contained cc: Florida Bar, Office of
the Florida Attorney General, Federal Trade Commission, and Governor Jeb

Bush was defamatory. The court in deciding the Motion to Dismiss specifically



determined that these statements were in fact published to these four agencies
(R. 1V, p. 781 - 792). The court order specifically addressed this issue and held
that publication to other government agencies was an indication that Johnson
was asking of those representatives of the government to help regulate Mr.
Libow’s business practices. The court specifically states,“The Bar Letter
complains of allegedly improper billing practices. Consequently, its direction
to the Florida Attorney General’s Office, the Governor, and the Federal Trade
Commission is not necessarily inappropriate. In any event, a citizen complaint
directed to the wrong governmental entity does not lose its privileged status.

“Thus, in Imperial v. Drapeau, 716 A.2d 244 (Ct. App. Md. 1998), a physician

directed a complaint about an emergency medical technician to the governor
and a federal congressman.” The EMT sued for defamation. In granting a

motion to dismiss on the grounds of absolute immunity, the Court held that:

[The EMT] contends that the absolute privilege for witness
testimony, as extended, cannot reach the instant matter
because [the physician’s] complaint was not made directly
to the appropriate body exercising disciplinary authority.
We reject so technical a restriction on the privilege. The

ordinary citizen need not, at the peril of defending a defa-



mation action, sort through the complexities of governmental
organization in a system of dual sovereigns, with county,
municipal, and special taxing district overlays on the State
component. . . A complainant cannot be expected to discern
those nuances. Rather, it was appropriate for [the physician]
to invoke the “‘constituent service’ aspect of representative
government in order to have the complaint reach the
governmental agency that was charged with the responsibility

to investigate. (citations omitted). Id. At 252

See, also, Nodar v. Galbreath, 462 So.2d 803 (Fla. 1985).

“Likewise here, the only competent allegation of publication of the Bar
Letter outside its privileged publication to The Bar itself was the reflection on
the letter itself that copies where provided to the Florida Attorney General’s
Office, the Federal Trade Commission, and the Governor. See, also 116, Fifth
Amended Complaint. “The only way a reasonable person could construe those
publications, without more, was that the letter’s authors were asking those

representatives of government to help regulate Mr. Libow’s business practices.”

“Florida has a strong public policy in favor of encouraging its citizens



with knowledge of potential attorney misconduct to step forward and present
evidence so that the Florida Supreme Court may carry out its disciplinary
duties.” Tobkin. Granting absolute immunity to complainants recognizes the
Inequitable balance of power that may exist between an attorney who brings a
defamation action and the client who must defend against it. . . (T)he cost of
litigation coupled with the risk of liability in defending against such an action
could be enough to discourage an individual from bringing a meritorious
complaint. The mere possibility of chilling valid complaints would undermine
public confidence in this Court’s ability to regulate and discipline unethical

members of The Florida Bar.

“Those same concerns dictate that a complaint directed to the wrong agency of
government should not forfeit the privilege. Otherwise, a potential complainant
may choose not to pursue a claim because of doubt as to whom it should be
directed. Further, while the affected attorney may suffer additional
embarrassment caused by having a complaint, which may be totally without
merit, published to yet another person, government agencies have systems in
place to direct a complaint to the proper channels. The possibility a complaint
will be misused by a governmental entity or necessarily republished is

minimal. Consequently, the letters to The Bar were privileged. A claim of



privilege appearing on the face of a pleading may be raised in a motion to
dismiss. See Rule 1.110(d), Fla. R. Civ. P.; Trawick, Fla. Prac. And Proc. §10-

4 (2006) ed.)”.

Whether Appellee forwarded the August 16 letter that had been addressed
to the Florida Bar or filed a separate complaint with the Attorney General’s
Office, would according to the Appellant, waive the absolute bar privilege.
This issue however has been decided previously by the trial court and affirmed
on appeal where Appellant appealed the granting of the Motion to Dismiss,
which was per curium affirmed. . All of the allegations of the Fifth Amended
Complaint for the purposes of the Motion to Dismiss were deemed to be true
including the allegations incorporated into the Fifth Amended Complaint by
attachment of the August 16" letter to the Florida Bar that contained the cc: to
the Florida Attorney General’s Office, the Federal Trade Commission, and

Governor Jeb Bush.

Since the court determined the actual mailing of the complete copy of the
bar complaint with all of its attached exhibits to the Attorney General’s Office,
did not result in the forfeiture of the “absolute privilege,” certainly the mere

announcement of the existence of the bar complaint to the Florida Attorney



General’s Office, could not be sufficient to waive the privilege.

As argued by Appellee at the hearing of the Motion for Summary
Judgment (Vol XX, p. 3933, 116 of Transcript) under the Florida Bar’s website,
the public is advised that disclosure of the existence of an inquiry or a

complaint “and the contents thereof outside the disciplinary system must be

published, if there is to be a basis for legal action (Emphasis Supplied).

Johnson did not disclose the contents of the August 16, 2004 letter or the
November 3™ letter to the Florida Bar to the Attorney General’s Office, but
merely referenced that he had filed a similar complaint. Since this did not
occur, there was not a sufficient disclosure of the contents of the Bar complaint

to warrant a waiver.

The statement was published only to The Florida Bar and to the
Respondents who were entitled to receive copies of all documents provided by
David Johnson to The Florida Bar. Accordingly, these statements as a matter of
law are privileged. Since both Mr. Laing and Mr. Libow were Respondents to
this bar complaint, they were both entitled to receipt of this correspondence.
Further, Laing was counsel to Libow. Even if Defendant had not sent the letter

to The Florida Bar, the Bar would have sent a copy to them for their



response. As set forth in Tobkin,supra at 877 “an individual who files a
complaint against an attorney and makes no public announcement of the
complaint, thereby allowing the grievance procedure to run its natural course, is
afforded absolute immunity from a defamation action by the complained
against attorney.” The complaint filed by DAVID JOHNSON was filed against
both Mr. Laing and Mr. Libow and, accordingly, was not published outside the
bar process nor was it published to any person who was not entitled to receive

it. Accordingly as a matter of law, there has been no waiver of the privilege.

I1l.  THE STATEMENT AT 42(gg) THAT “ALLEN H. LIBOW
FORGED AN EMAIL DATED JULY 20, 2004 AT 8:59 AM.” IS
ABSOLUTELY PRIVILEGED

As stated above, this statement does not appear in any of the exhibits
attached to Plaintiff’s Complaint as alleged by Plaintiff, but appears in a
different format in two of the exhibits, that being the letter to The Florida Bar
complaint dated August 16, 2004 wherein he stated in context, “. . . | suspect
that it is possible but not probable that Mr. Libow modified (forged) some of
the e-mails in order to accomplish the desired affect on his wife.” This
document was transmitted to The Florida Bar and contains a cc: to the Florida
Attorney General’s Office, The Federal Trade Commission, and Governor Jeb

Bush. However, it was never sent to these three entities and even if it were, it



would still be privileged. (See Declaration of David Johnson, Exhibit 1).

A similar statement also appears in the November 3, 2004 letter to The
Florida Bar addressed to Lillian Archbold and Joe Klaits with copy to Allen
Libow and Chad Laing, both respondents to the bar complaint wherein it is
stated, “Paragraph Eight (8) of Respondent’s answers, Respondent refers to

complainants’ Exhibit “N” and maintains that this e-mail is not in fact the

THAT’S WHY it is easy for anyone so inclined to forge an e-mail. Is not
nearly so easy for those so inclined to forge a log showing the “forged’ e-mail

was in fact sent.”

The statement specifically related to email correspondence that A. Libow
had provided to the Florida Bar, which Mr. Johnson contended was a forgery,
and Mr. Johnson’s claim that A. Libow had convinced his wife to file a police
report with the Boca Raton Police Department and Jacksonville Police
department claiming that David Johnson had made physical threats against he
and his family. (R. IV, p. 698 - 738). Since Johnson contended that he never
made any physical threats the obvious conclusion by him was that A. Libow

had forged some of the emails that A. Libow shared with his wife, to convince



his wife that she should file criminal charges. All of A. Libow’s and M.
Libow’s claims for injunctive relief for their claims of violence were dismissed

by the court without leave to amend.

As argued above, the opposition to Appellant’s Brief as to the first two
statements are reincorporated here and the court properly granted summary

judgment.

V. COURT PROPERLY REFUSED TO STRIKE DEFENDANT
DAVID JOHNSON’S AFFIRMATIVE DEFENSE AS FRAUD ON THE
COURT DID NOT PRECLUDE SUMMARY JUDGMENT

Appellant is seeking appellate review of its Amended Motion to Strike
Defendant Johnson’s pleadings and enter a default based on fraud on the court
that was first filed on October 15, 2007 (R. XII, p. 2393 - 2400, XIII, p. 2401 -
2485). Plaintiff admits that it was aware that David Johnson had filed a
Complaint with the Attorney General’s Office of Florida, at least in January
2007, nine months before filing this Motion. Appellant claims to have been
prejudiced by David Johnson’s failure to reveal that he had sought assistance
from the Florida Attorney General’s Office as to his Complaint against A.
Libow, but offered no explanation as to why he waited so long to bring this to

the attention of the court.



A. Libow claims that “he was prejudiced by the Circuit Court’s dismissal
of claims on the basis of Johnson’s argument that the Bar complaint was
absolutely privileged because he had not announced it outside the Bar grievance

process.” (Appellant’s Brief, p. 32).

Appellant claims that Johnson did not produce the letter to the Attorney
General’s Office in response to a discovery request. Appellant would have this
court believe that this discovery request predated the hearing on the Motion to
Dismiss. However any request seeking these documents and any testimony
elicited from David Johnson, was all subsequent to the hearing on the Motion to
Dismiss and Order that was entered by the court on May 11, 2006 (R. IV, p.

781 - 792). Johnson was not even deposed until December 2006.

Plaintiff’s argument that it was prejudiced at the hearing on the Motion to
Dismiss because of the claimed fraud on the court is without merit for the
additional reason that the court assumed that the Bar Complaint had in fact been

sent to the Attorney General’s Office.

Appellant’s Motion to Strike was denied by the court and Appellant did
not seek any form of appellate review of its denial. The denial of this Motion is

not properly before this court as the Notice of Appeal was limited to the



granting of the Motion for Summary Judgment (R. XX, p. 3815 - 3817).

Even if this court has jurisdiction to hear Plaintiff’s argument that
Defendants’ affirmative defense should have been stricken it failed to
demonstrate that the court abused its discretion in denying Plaintiff’s Motion

to Strike. As set forth in Morgan v Campbell, 816 So.2d 251 (Fla. 2d DCA

2002), the court in considering sanctions of dismissal with prejudice similar to
the sanction sought in the instant case, held that “this sanction should only be
imposed on a clear showing of fraud, pretense, collusion, or similar wronging.”
Since the imposition of a sanction is a discretionary act, the ruling of the trial
judge would not be disturbed unless the decision fails to satisfy the test of
reasonableness. In reviewing a true discretionary act, the Appellate Court must
recognize the superior vantage point of view of the trial judge and apply the
“reasonableness test” to determine whether the trial judge abused his discretion;
if reasonable men could differ as to the propriety of the action taken by the trial
court, then the action is not unreasonable and there could be no finding of an

abuse of discretion, at 253.

In fact, the abuse of discretion standard is even more narrow where a

dismissal is imposed for fraudulent conduct, “Although a dismissal imposed as



a sanction is viewed as an abuse of discretion standard, the trial court’s
discretion is narrowed when dismissal is imposed for fraudulent conduct.” See,

Cherubino v. Fenstersheib and Fox, P.A., 925 So. 1068 (Fla. App. 4 Dist,

2006).

Johnson was deposed on separate occasions, December 22, 2006,
February 1, 2007, and September 25, 2007. Within a reasonable time after the
deposition of Johnson, he prepared and executed an errata sheet on October 30,
2007 and served Plaintiff with it on November 16, 2007 (R. XVIII, p. 3425 -
3428). The errata sheets clearly revealed that Johnson misunderstood Plaintiff’s
questions with reference to whether or not he in fact filed “this Complaint” with
the Attorney General’s Office. The affidavit presented to the court by Johnson
clearly revealed that he forgot that he in fact filed a complaint with the Attorney
General’s Office. In this affidavit, Johnson states the following, “In responding
to prior Request to Produce after the deposition, | searched my computer for all
hard copies of documents that | had concerning Allen Libow and did not find a
copy of the letter to the Attorney General’s Office in any of my files. Had |
remembered that | wrote the Attorney General’s Office back in 2004, | would

have disclosed this to Plaintiff and would have provided a copy of the letter in



response to the discovery requested.” (R, XVIII, p. 3445 -3448).

Plaintiff never sought to re-depose Defendant after the filing of the errata
sheet. Plaintiff had sufficient time in which to reopen the deposition and file a

Motion to Suppress with respect to the issue. See, Motel 6, Inc. v. Dowling,

595 So.2d 260 (Fla. App. 1 Dist., 1992). (Defendant waived the purported
irregularities and witnesses reading of his deposition by not filing a motion to
suppress prior to trial) at262. For these reasons the court properly denied

Plaintiff’s Motion to strike Affirmatives Defenses.

Conclusion

The trial court properly granted the Motion for Summary Judgment with
regard to the three remaining statements that were the subject of the Plaintiff’s
Fifth Amended Complaint. Further, the court did not abuse its discretion in
denying the Motion to Strike the Affirmative Defense of David Johnson
asserted in his Answer and Affirmative Defenses, and the motion is not subject

to this appeal.
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